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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE:      
                           SONITPUR:TEZPUR

PRESENT: Mr. R.LAL, AJS

GR CASE No.-1243/2010

U/Ss 341/324/323/34 IPC

State of Assam 
        Vs

Padma Bh. Rai & another

DATE OF EVIDENCE: 18.02.12, & 29.05.12

DATE OF ARGUMENT: 04. 09. 12

DATE OF JUDGMENT: 04. 09. 12

ADVOCATE FOR THE PROSECUTION: Mr. T. Gajareil

ADVOCATE FOR THE DEFENCE: Mr. Bora

JUDGMENT

1. Article 21 of the Constitution creates a right in the accused to be tried 

speedily. Right to speedy trial flowing from Article 21 encompasses all 

the stages, namely, the stage of investigation, inquiry and trial.  The 

question of delay is, without doubt, relative. No time limit has been 

prescribed but non- fixing of time limit does not and cannot mean that 

a criminal prosecution can continue for oppressively long period. The 

moot  question  in  the  case  at  hand is  whether  the delay  occasioned 

because of the non appearance of the material witnesses has become 

oppressive and unwarranted. Without any further ado, let us read the 

facts involved. 

2.  The  case  at  hand  commenced  upon  an  FIR  lodged  by  Monu  Rai 

informing the Police that on 03.07.2010, accused Padma Bahadur Rai 

and  Surjya  Bahadur  Rai  had  after  a  prior  meeting  of  mind  and  in 

furtherance  of  the  common  intention  wrongfully  restrained  him 

(informant). The FIR further reads that the two accused then voluntarily 

caused hurt upon the informant/victim by attacking him with dao. Upon 



receipt of the FIR, a police case being Sootea PS case No.91/2010 was 

registered  and  investigation  commenced.  During  investigation, 

statement of witnesses were recorded. The accused Padma Bahadur Rai 

was arrested, and interrogated. Since the offences were non bailable, 

he was forwarded to the Court with a prayer to keep him in judicial 

custody. Accepting the prayer, the accused was sent to jail. The co-

accused Surjya Bahadur Rai evaded arrest. After completing the other 

usual  formalities,  and  at  the  end  of  investigation,  police  submitted 

charge sheet vide No. 71/2010 dated 31.07.2010 stating inter-alia that 

there is material under Section 341/325/324/34 IPC  against the two 

accused persons  and showing accused Surjya Bahadur Rai  as  evading 

arrest.

3.  On  receipt  of  the  charge  sheet  and  the  case  diary,  cognizance  of 

offence was taken under Section 190(1)(b) of the Code. As there were 

sufficient materials  against  the charge sheeted accused persons,  this 

Court issued summons against accused Padma Bahadur Rai. The police 

had shown other accused as evading arrest in the charge sheet. It is a 

warrant procedure case and as per Section 204 of the Code, warrants 

were issued directing the O/C Dhekiajuli PS to arrest and produce the 

evading accused person. In due course, the appearance of co-accused 

Surjya Bahadur Rai was also secured.

4.  Be that as it may, copies of all relevant documents were furnished to 

the  two accused.  The parties  were  heard and  charge  under  Section 

341/324/323/34 IPC was framed, read over and explained. The charge 

was then read over and explained to the accused to which these two 

above named accused persons  pleaded not guilty  and claimed to be 

tried. Trial commenced.

5.  POINTS  FOR  DETERMINATION:  (a)  Whether  the  accused  Padma 

Bahadur Rai and Surjya Bahadur Rai on 03.07.2010 near Mahalakhi T.E. 
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after a prior meeting of mind and in furtherance of common intention 

wrongfully restrained the informant/victim Monu Rai? (b) Whether these 

two accused thereafter  attacked the  informant/victim with  dao  and 

caused  hurt?  (c)  Whether  the  accused  also  caused  simple  hurt  to 

another person namely Ajoy Gowla?

6. DISCUSSION  DECISION  AND  THE  REASONS  THERE  FOR:   This  is  a 

warrant procedure case. It has to be tried as per procedure detailed in 

Sections 242-243 of the Code of Criminal Procedure Code. Sections 309 

Cr.PC is  equally  applicable.  These statutory provisions  mandate that 

such  cases  should  be  tried  expeditiously  and  without  much  delay. 

Record  reveals  after  framing  of  charge,  the  case  was  posted  for 

evidence in May 2011. In the last 1 (one) year, and 3 months accused 

persons have been diligently appearing before the Court. Prosecution, 

on the other hand, has not been able to bring even one of the two 

injured  to  the  witness  box  for  examination.  The  material  witnesses 

remain  elusive.  It  has  come on record that  the informant/victim no 

longer reside in the address shown in the charge sheet. 4 Prosecution 

witnesses  have  however  been  examined.  Let  us  first  read  their 

testimonies. 

7. Gohar  Singh  Neopani  (PW1)  has  deposed  that  he  has  not  seen  the 

incident but heard that there was some mar-pit between the accused 

and the informant. Amar Bahadur Thapa (PW2) has deposed similarly 

and stated that at the time of the incident, he was not present and had 

therefore not seen the incident. Hiranya Bora (PW4) testified that he 

too had not seen the incident. Thus the testimonies of the three above 

mentioned witnesses are indirect and inadmissible, being barred by the 

principle of hearsay. Dr. Kamaleswar Das (PW3) has averred that he had 

examined the injured persons and found injuries on their person. But in 



cross examination, it has come out that there was no police requisition 

for the examination and hence of the identity of the injured comes in 

dispute. That apart, the medico legal certificate issued does not bear 

any seal or the designation of the authority issuing the certificate. PW3 

further admitted that the nature of injury found on the person can be 

caused accidently by falling on hard substances etc. 

8.  It is time now to pause. The informant no longer resides in the address 

shown in the charge sheet. This fact came out through the mouth of 

prosecution witnesses whilst under examination. The learned Assistant 

PP was asked to procure the present address and summon the victim to 

the  Court.  But  he  failed  to  collect  the  present  address  of  the 

informant/victim. The I/O also did not appear inspite of issuance of WT 

message. 

9.  In the above background, one material question does crop up before 

me. The question is as to whose duty primarily it is to bring prosecution 

witnesses or for that matter defence witnesses. Is it not the duty upon 

the  prosecution  to  bring  their  witness  or  is  the  Court  saddled  with 

additional  responsibility  to  ensure  attendance  of  witnesses.  I  have 

looked into the relevant statute including Section 242 Cr.PC.  A careful 

reading  of  Section  242  CrPC  leaves  little  scope  for  doubt  that  the 

prosecution is duty bound to produce the witnesses. Transparent it is 

that the primary duty is cast upon the prosecution to bring its witnesses 

and the Court may, if prayed for, assist it in ensuring attendance by 

issuing summons. Equally clear is the law that prosecution cannot be 

provided endless opportunity and the statutory courts have no power to 

infringe the fundamental rights guaranteed by the Hon’ble Apex Court. 

10.   Speedy trial is not merely an academic concept. It is an essential 

element of right to life and personal liberty guaranteed under  Article 

21  of  the  Constitution of  India.  This  is  a  Court  created  under  the 
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statute and it cannot infringe the constitutional rights of a citizen of 

India.  In this  context, I  can do no better  than refer  to a 7 (judges) 

judges bench of the Supreme Court in P. Ramchandra Rao Vs State of 

Karnataka  reported in  (2002)  4  SCC 578.  The bench  was  specially 

constituted to discuss and lay down guidelines for minimizing delay at 

various stages including investigation and trial  and the Hon’ble Apex 

Court  came  to  a  considered  opinion that  it  is  primarily  for  the 

prosecution  to  justify  and  explain  the  delay.  After  a  thorough  and 

thread bare discussion, the 7 Judges concluded  that a  watchful and 

diligent trial judge can prove to be better protector of such right 

than any guidelines. It was directed by the Supreme Court of India that 

the criminal courts should exercise their available powers such as those 

under  Sections  309,  311  and  258  of  Code  of  Criminal  Procedure  to 

effectuate the right to speedy trial.  

11. In the case at hand, the delay occasioned or even a part of it cannot be 

attributed  to  these  two  accused  persons.  Accused  persons  have 

appeared regularly for more than 1 year. On the other hand no cogent 

explanation has been forthcoming from the prosecution side for failure 

to procure the present address of the informant/victim. In that view of 

the matter, I become convinced that any further adjournment would be 

oppressive and violative of the right guaranteed under Article 21 of the 

Constitution of India. The prosecution’s case is closed. 

12. APPRECIATION OF EVIDENCE: The deposition of PW1 PW2 and PW4 are 

inadmissible  in  evidence.  The  doctor’s  evidence  is  merely  opinion 

evidence.  Moreover  PW3  could  not  remain  steadfast  during  cross 

examination. Hence I  hereby acquit  the two accused persons.  Bailor 

stand discharged. With the above order, the case stand disposed of. 

Inform the District Magistrate and Superintendent of Police.



Given  under  my  hand  and  seal  of  this  Court  on  this  the  4 th day  of 

September 2012

 
Roushan Lal, AJS
SDJM Tezpur.

 


